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DOL’s Proposed Fiduciary Rule Prompts Strong Reaction 

The Department of Labor (DOL) more than got the attention of the financial-services community with its 
recent proposal to redefine what constitutes a fiduciary under the Employee Retirement Income Security 
Act (ERISA).  

So far, organizations and individuals have filed nearly 200 written comments with the DOL—many of 
them either strongly in favor of or strongly against the proposal. And at a recent two-day hearing, the 
DOL heard testimony from more than three dozen witnesses, many representing financial-services 
providers who argued that the rule would have unintended adverse consequences.  

Why the strong reaction? In a nutshell, the proposal would widen the net when it comes to defining who 
is a fiduciary.  

Background: The Current Fiduciary Investment Advice Rule 

A person who renders investment advice for a fee with respect to plan assets is among those considered 
to be an ERISA fiduciary. The DOL’s proposal would change the rule—on the books since 1975—of 
what constitutes “investment advice” as it relates to this fiduciary definition.  

Under the existing DOL rule, an investment-related service rises to the level of fiduciary investment 
advice only if it meets a five-part test: criteria include that the advice be provided on a regular basis and 
that there’s a mutual agreement with the plan that the advice will serve as a primary basis for the plan’s 
investment decisions. 

Activities that Could Lead to Fiduciary Status Under the Proposed Rule 

Without getting into the details of the proposed rule, it would considerably broaden the types of service 
providers who are considered to be plan fiduciaries. It could potentially make fiduciaries out of service 
providers who’ve historically served retirement-plan clients as non-fiduciaries.  

For example, some observers have suggested that the following common practices could cause a 
service provider to be a fiduciary: 

 Making occasional investment recommendations to a plan (not on a regular basis). 

 Recommending a limited number of investment managers in a particular asset class with the 
understanding that plan officials will choose one. 

 Furnishing a valuation for an asset held in a plan (for example, closely held stock in an Employee 
Stock Ownership Plan). 
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 Providing a “preferred list” of plan investment options based on objective screening criteria—
common practice among plan recordkeepers. 

 Giving advice where there’s no agreement between the advisor and the plan that the advice will 
be the primary basis for plan decisions (for example, general market commentary). 

 Providing investment services that financial advisors typically provide to IRA holders. (IRAs are 
covered by the proposal.) 

Comments Express Concerns 

Critics have raised a number of concerns about the proposal in their comments and testimony. Here are 
a few of the more prominent issues conveyed: 

 The rule, as proposed, would disrupt many ordinary market practices that haven’t been abusive. 

 Financial advisors would be less willing to provide services to plans and IRAs or would need to 
increase their fees. 

 The standards are vague and too broad. 

 Because the Securities and Exchange Commission, as required by the Dodd-Frank Act, is 
considering the appropriate standard care for broker-dealers, the DOL should coordinate its rules 
with those of the SEC. 

 The rule should not apply to IRAs. 

 If asset appraisers became fiduciaries, they would increase their fees to the detriment of plans. 

 Recordkeepers or brokers who help plans narrow the list of investment options available through 
their platforms, based on objective criteria, should not be considered fiduciaries. 

The DOL now has the daunting task of digesting the wide-ranging comments and testimony before it can 
finalize the rule. Some of those who’ve commented have even suggested that the DOL withdraw the 
proposal and write a new one. Whether the DOL decides to follow that suggestion remains to be seen. ■ 
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